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Default Rates of Interest and Cure of a

Defaulted Debt in a Chapter 11 Plan of

Reorganization (Part I): Entz-White’s

Overlooked Choice of Law Dimension

By Ralph Brubaker

The congeries of confusing Code provisions in Code §§ 365(b)(2)(D),

1124(2)(A), and 1123(d) produces an important and very difficult

question: when a debtor’s Chapter 11 plan of reorganization

proposes to cure a defaulted promissory note and “de-accelerate”

and reinstate the original repayment schedule pursuant to Code

§ 1124(2), what rate of interest must the debtor pay on the debt

from the date of default through the date of cure—the contractual

rate of interest, a market rate, or some other (e.g., formula) rate?

And if the contract rate is to be used, is the appropriate contract

rate the nondefault rate of interest or the higher default rate set by

the parties’ contract?

In the 1983 Ninth Circuit decision of In re Entz-White Lumber

and Supply, Inc.,1 the court held that the appropriate rate of inter-

est for the cure payment is the nondefault contract rate of interest.

In the subsequent Supreme Court decision of Rake v. Wade,2 though,

by holding that the interest necessary to cure defaults is governed

by Code § 506(b), the Court decoupled cure interest from the

contract rate of interest, given the Ron Pair interpretation of

§ 506(b).3 But in 1994 Congress enacted Code § 1123(d) to overrule

Rake v. Wade and mandate that cure amounts be determined in ac-

cordance with the parties’ contractual agreement and applicable

state law.

Last month, in the case of In re New Investments, Inc.,4 the Ninth

Circuit held that § 1123(d) has also legislatively overruled Entz-

White and requires payment of cure interest at the default rate of

interest contained in the parties’ contract, and the Eleventh Circuit

similarly construed the effect of § 1123(d) last year in a nonpreceden-

tial opinion in the case of In re Sagamore Partners, Ltd. 5 There was

a vigorous dissenting opinion in New Investments, though. More-

over, both the New Investments and Sagamore Partners decisions

wholly failed to address the implications of Code § 365(b)(2)(D), also

enacted in 1994 and incorporated by reference into Code § 1124(2),

and there are very credible indications that § 365(b)(2)(D) codified
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the Entz-White holding. Given the immense com-

plexity (intensified by perplexing ambiguity) of the

Code provisions at issue, as well as the large dollar

amounts that can be at stake, we may not have

heard the last of Entz-White.

This Part I will analyze those courts’ decisions

that the “plain meaning” of Code § 1123(d) repudi-

ates the Entz-White conception of cure. Part II in

next month’s issue of Bankruptcy Law Letter will

address the implications of the statutory provision

those courts neglected to even mention, Code

§ 365(b)(2)(D), which not only further undermines

the facile conclusion that the 1994 Code amend-

ments legislatively overruled Entz-White, but also

indicates that, in fact, the 1994 amendments codi-

fied Entz-White.

Acceleration and Code § 1124(2) “De-

acceleration”

Full understanding of the Bankruptcy Code’s

cure provisions requires some background knowl-

edge of the common-law contract principles of

which the Code’s cure right is simply a modifica-

tion and, in some senses, an extension.

A material breach of a contractual obligation not

only entitles the other party to the contract to cease

further performance, it also gives that injured party

the right to sue immediately for a “total” breach:

“[a] claim for damages . . . based on all of the

injured party’s remaining rights to performance.”6

The holder of a promissory note to be repaid in

periodic installments, however, has no general right

to sue for the entire unpaid balance of the debt

upon default in the payment of an individual

installment.

There is an important exception to the general rule

that a breach by nonperformance, if sufficiently seri-

ous, gives the injured party a claim for damages for

total breach. If, at the time of the breach, the injured

party has fully performed and the only remaining

duty of performance of the party in breach is to pay

money in independent installments, the failure to

pay one or more installments does not amount to a

total breach that will accelerate the time for pay-

ment of the balance of the debt. The injured party

may maintain successive actions for partial breach

as successive installments fall due.7

It is in response to this rule that installment notes

nearly universally contain acceleration clauses

“under which the remaining installments become

due, either automatically or at the option of the

injured party, on a breach as to one installment, so

that such nonperformance gives rise to a claim for

damages for total breach.”8

In a Chapter 11 case, though, a debtor’s plan can

provide for cure of payment defaults and “de-

acceleration” of a note pursuant to Code

§§ 1123(a)(5)(G) and 1124(2). Code § 1123(a)(5)(G)

provides a general authorization for the “curing or

waiving of any default” under a plan of

reorganization. Code § 1124(2) specifies the condi-
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tions under which a cure and reinstatement leaves

a class unimpaired, with the consequence that the

unimpaired class, “and each holder of a claim . . .

of such class, are conclusively presumed to have ac-

cepted the plan, and solicitation of acceptances with

respect to such class from the holders of claims or

interests of such class is not required.”9 Section

1124(2) provides (in relevant part) as follows:

[A] class of claims or interests is impaired under a

plan, unless, with respect to each claim or interest of

such class, the plan—

. . . .

(2) notwithstanding any contractual provision or
applicable law that entitles the holder of such
claim or interest to demand or receive accelerated
payment of such claim or interest after the occur-
rence of a default—

(A) cures any such default that occurred before
or after the commencement of the case under
this title, other than a default of a kind specified
in section 365(b)(2) of this title or of a kind that
section 365(b)(2) expressly does not require to be
cured;

(B) reinstates the maturity of such claim or
interest as such maturity existed before such
default;

(C) compensates the holder of such claim or
interest for any damages incurred as a result of
any reasonable reliance by such holder on such
contractual provision or such applicable law;

. . . and

(E) does not otherwise alter the legal, equitable,
or contractual rights to which such claim or
interest entitles the holder of such claim or
interest.

Because such a cure and “de-acceleration” under

Code § 1124(2) does not impair the noteholder’s

claim, the debtor’s plan can be confirmed even over

the dissent of the noteholder, who is entitled to nei-

ther (1) the § 1129(b) “cram down” protections af-

forded only to “each class of claims or interests that

is impaired under, and has not accepted, the plan,”

nor (2) the § 1129(a)(7) “best interests” protection

reserved for “each impaired class of claims or

interests.”10 Cure and reinstatement under Code

§ 1124(2), therefore, is a kind of super-cramdown

that is even more powerful than a § 1129(b) cram-

down (since impaired creditors crammed down

under § 1129(b) are entitled to best-interests protec-

tion under § 1129(a)(7)).11

Such a cure and reinstatement is often an

advantageous (from the debtor’s perspective) means

of dealing with certain secured claims (which typi-

cally are each a class unto themselves), particularly

those of oversecured creditors and/or those for

which the rate of interest necessary to cram down

a plan over the secured creditor’s dissent12 greatly

exceeds the nondefault contractual rate of interest

set in the creditor’s note. As the Seventh Circuit

explained in an early seminal decision, the entire

utility of the Chapter 11 cure and reinstatement

provisions lies in “retention of advantageous

contract terms,” for example, by “allowing the

Chapter 11 debtor to reinstate the original terms of

an accelerated long-term loan at [a] lower interest

rate.”13

Cure: The Common Law of Contracts and

Code § 1124(2)

Although the concept of cure of defaults is

employed in various Code provisions, nowhere does

the Code illuminate what “cure” of a default is.14

Indeed, the popular myth of the incurable “histori-

cal fact” default15 starkly demonstrates that “cur-

ing” a default is by no means an entirely self-

evident self-defining concept. Cure, though, is a

concept integral to the background common-law

contract principles, against which Code § 1124(2) is

a palliative.

Acceleration of a debt is a means by which an in-

dividual periodic payment default “gives rise to a

claim for damages for total breach” of all remaining

payment obligations.16 Cure is a concept familiar to

the common law of contracts and which occupies

the space between a default and a consequent

termination of the contract giving rise to a claim

for damages for a total breach. “Courts . . . encour-

age the parties to keep the deal together by allow-

ing the injured party to terminate the contract only

after an appropriate length of time has passed,”17

and “the purpose of requiring a period of time

before termination is to give the party in breach an

opportunity to cure.”18 “[T]he injured party has a

claim for damages for total breach if, but only if,”

the “breach is not cured in time.”19

Courts will typically give effect to contractual

provisions explicitly limiting the time within which

defaults can be cured (and thus forestall contract

termination and total breach),20 and, of course, this

is from whence comes the general validity of a

contractual acceleration of a debt post-default. Code
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§ 1124(2), though, essentially extends the

otherwise-available nonbankruptcy right to cure

payment defaults beyond the date specified in the

parties’ contract (via the acceleration clause),

permitting cure of all individual payment defaults

predating confirmation of the debtor’s plan of

reorganization. This bankruptcy cure, then, has the

same effect as would a nonbankruptcy cure of pay-

ment defaults; it prevents contract termination and

the creditor’s resulting claim for damages for total

breach by undoing the pre-bankruptcy acceleration

and “reinstat[ing] the maturity of such claim . . .

as such maturity existed before such default.”21

Payment of Interest as a Component of

Cure of Payment Defaults

What, then, is necessary to “cure” pre-

confirmation defaults? As a general matter, a “party

in breach. . . can ‘cure’ the breach by correcting

the deficiency in performance.”22 On “the question

of what is required for cure” (i.e., correcting the de-

ficiency in performance) “[f]or missed payments,

the answer is easy—make up the payments.”23

When the default is a debtor’s failure to make pay-

ments on a debt that is accruing interest, though,

failure to repay principal amounts when agreed

means that those principal amounts will continue

to accrue interest until those principal amounts are

actually repaid through a cure payment. Correcting

the deficiency in performance, therefore, would

seem to require payment of not only (1) the agreed

(but missed) periodic amounts called for by the par-

ties’ agreement, but also payment of (2) additional

accrued interest on the principal portion of that

sum for the period that those funds remained

delinquent.

Recognizing (a) that agreed periodic payments

are often composed of both principal repayment

and accrued interest on the entire unpaid principal

balance and (b) that the principal amount of the

debt will continue to accrue interest until repaid,

an alternative way to describe that required cure

amount when the debtor has stopped making pay-

ments would be payment of (1) the principal por-

tion of all missed payments, plus (2) accrued inter-

est on the entire unpaid principal balance of the

debt to the date of cure. Under either formulation,

though, interest seems to be an inescapable compo-

nent of “cure” of defaulted payments on an interest-

bearing debt.

The Interest Rate for Curing a Payment

Default

If one takes such a “contractual” view of the

“cure” required by Code § 1124(2), then the concept

of “cure” of a defaulted payment on an interest-

bearing debt seems to ineluctably include payment

of interest at the rate specified in the parties’

contractual agreement. But if the parties’ agree-

ment provides that the debt will bear interest at a

higher rate after a default (which is common), then

what rate is appropriate for calculating the required

cure payment—the pre-default contract rate or the

higher post-default contract rate?

Entz-White: The Pre-Default Contract Rate of

Interest

In Entz-White, the most famous decision on this

issue, the Ninth Circuit reasoned as follows:

The Code does not define “cure.” In In re Tadeo, 685

F.2d 24, 26-27 (2d Cir. 1982), the Second Circuit said,

“A default is an event in the debtor-creditor relation-

ship which triggers certain consequences. . . . Cur-

ing a default commonly means taking care of the

triggering event and returning to pre-default

conditions. The consequences are thus nullified. This

is the concept of “cure” used throughout the Bank-

ruptcy Code.”. . .

* * * *

And, by curing the default, [the debtor] is entitled

to avoid all consequences of the default—including

higher post-default interest rates. . . . It is clear

that the power to cure under the Bankruptcy Code

authorizes a plan to nullify all consequences of

default, including avoidance of default penalties such

as higher interest.24

The Ninth Circuit, therefore, held that any cure

payment need only include interest calculated at

the nondefault contract rate of interest.

This conclusion, however, is far from clear. Even

if one accepts the premise that the concept of “cure”

implies nullifying all of the consequences of the

cured default, all that necessarily follows is that

post-cure the debt should accrue interest at the
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lower nondefault contract rate of interest (as if the

now-cured default had never occurred).25 However,

nothing in the notion of “cure” as nullifying the

consequences of default necessarily tells us the rate

at which interest should accrue post-default and

pre-cure (before the consequences of default have

been nullified by the cure).

Arguably, when the parties’ agreement contains

a post-default interest rate, they have tacitly

agreed26 that, until all of the consequences of

default are nullified (by payment in full or other-

wise), the debt will accrue interest at the higher

default rate—implying that the consequences of

default can be nullified through “cure” of the

default only if the cure amount is calculated at the

higher default rate of interest. In other words, part

and parcel of the “default” that must be cured is

the debtor’s failure to pay (as agreed) default-rate

interest accruing until the date of cure. As one

bankruptcy court put it:

I agree that a cure must take care of the triggering

event and that cure can nullify consequences. . . .

One consequence of default may be, as here, an

increase in the interest rate. But it seems to me that

that consequence must be, under the notes, part of

the cure.27

Nonetheless, Entz-White, as well as an earlier

decision from Bankruptcy Judge Lifland,28 repre-

sented the dominant early view that cure under

Code § 1124(2)(A) only requires payment of interest

at the nondefault contract rate, notwithstanding a

higher default rate in the parties’ agreement,29 and

the Ninth Circuit’s subsequent decisions confirmed

Entz-White’s conception of “cure” as retroactively

nullifying the consequences of default as regards a

post-default interest rate.30 So while the concept of

“cure” as nullifying all consequences of the default,

in and of itself, cannot and does not tell us whether

that cure is retroactive or prospective,31 Entz-White

clearly held that a bankruptcy “cure” is retroactive,

at least as concerns the applicable contractual rate

of interest.

The Supreme Court’s subsequent Rake v. Wade

decision conceptualized cure interest in an entirely

different, non-contractual manner. The 1994

amendments to the Code overruled Rake v. Wade

and mandated a “contractual” conception of the

required cure amount, but the effect of that amend-

ment on the issue of whether payment of post-

default contract interest is part of the required cure

payment is hardly definitive.

Rake v. Wade: Interest on Cure Amounts Is

Governed by Code § 506(b)

Rake v. Wade involved a Chapter 13 debtor whose

plan proposed cure and reinstatement of an overse-

cured home mortgage debt, as authorized by Code

§ 1322(b)(3) & (5). The Supreme Court’s opinion

conceptualized the cure payment required for rein-

statement of the mortgage debt—i.e., the missed

mortgage payments—as simply a subcomponent of

the petition-date mortgage “debt” itself (within the

meaning of Code § 101(12)), with a corresponding

“claim” (under Code § 101(5)(A)) by the mortgage

“creditor” (under Code § 101(10)(A)) to be repaid

the missed payment amounts. The right to interest

as part of the post-petition cure payment, therefore,

according to Justice Thomas’s opinion for the unan-

imous Rake v. Wade Court, should be determined

by the Code’s general provisions regarding post-

petition interest on pre-petition claims. Since the

mortgage creditor in that case was oversecured,

then, that oversecured creditor was entitled to

receive post-petition interest as part of the required

cure payment under Code § 506(b).32

The theory of Rake v. Wade was a distinct

departure from the contractual conception of cure

interest (explored above) that is implicit in both the

Entz-White reasoning and the reasoning that chal-

lenges Entz-White as contrary to the terms of the

parties’ contract. Indeed, the Court’s prior Ron Pair

decision had completely decoupled the entitlement

to post-petition interest under § 506(b) from the

parties’ agreement regarding payment of interest.33

The theory of Rake v. Wade was subject to several

potential objections, but the one that led to its

ultimate demise was the fact that it required pay-

ment of interest on interest, even when the note at

issue did not provide for payment of such compound

interest and, indeed, even if such compound inter-

est would be prohibited by applicable nonbank-

ruptcy state law.

To understand this interest-on-interest objection,

recall that many periodic payments on installment
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obligations contain both (1) a repayment of some

portion of the principal amount of the debt, and (2)

all accrued interest on the entire unpaid principal

balance. For example, consider an oversecured debt

bearing 12% simple annual interest (1% per month)

that requires monthly payments of $200 of principal

plus all accrued interest since the last monthly

payment. Debtor does not make the monthly pay-

ment owing when the principal balance of the debt

is $10,000, which monthly payment is in the

amount of $300, comprised of a $200 payment of

principal plus $100 of accrued interest (1% of

$10,000). Debtor files Chapter 11 on the date that

the $300 monthly payment was due, and then

proposes to cure and reinstate that defaulted

oversecured installment debt under Debtor’s Chap-

ter 11 plan that has an effective date of one month

after the petition date.

Assuming for the sake of simplification that the

required § 506(b) post-petition interest rate is also

12% simple annual interest (1% per month), under

the theory of Rake v. Wade, the effective-date pay-

ment required to cure the $300 missed payment

would be the petition-date amount owing (the

“debt”/“claim”) for that missed payment ($300), plus

one month of interest on that amount ($3), for a

total cure payment of $303. If we were to honor the

parties’ agreement, though, that unpaid principal

bears only simple (noncompounded) interest (i.e.,

no interest on interest), the required cure interest

would be only one month’s interest ($2) on the

principal portion of the missed payment ($200), for

a total cure payment of $302.34 The Rake v. Wade

cure payment is larger because it includes interest

on the interest component of the missed payment.

Post-petition interest on interest is a hot-button

issue in bankruptcy jurisprudence. Indeed, in the

venerable case of Vanston Bondholders Protective

Committee v. Green, the Supreme Court held that

post-petition interest on interest could not be al-

lowed to an oversecured creditor because “an allow-

ance of interest on interest . . . would not be in ac-

cord with the equitable principles governing

bankruptcy distributions.”35 In legislatively over-

ruling Rake v. Wade, then, the House Report ac-

companying the 1994 amendments explained as

follows:

Section 305. Interest on Interest.

This section will have the effect of overruling the de-

cision of the Supreme Court in Rake v. Wade. In that

case, the Court held that the Bankruptcy Code

required that interest be paid on mortgage arrear-

ages paid by debtors curing defaults on their

mortgages. Notwithstanding State law, this case has

had the effect of providing a windfall to secured cred-

itors . . . . This had the effect of giving secured cred-

itors interest on interest payments, and interest on

late charges and other fees, even where applicable

laws prohibit such interest and even when it was

something not contemplated by either party in the

original transaction.36

The 1994 Enactment of Code § 1123(d) and

a Contractual Theory of Cure

In overruling Rake v. Wade, Congress simply

repudiated its theory that cure interest is governed

by Code § 506(b). Thus, the 1994 Code amendments

enacted a new § 1123(d), applicable to loan agree-

ments entered into after the effective date of the

1994 amendments (October 22, 1994), as follows:

(d) Notwithstanding . . . sections 506(b), 1129(a)(7),

and 1129(b) of this title, if it is proposed in a plan to

cure a default the amount necessary to cure the

default shall be determined in accordance with the

underlying agreement and applicable nonbankruptcy

law.37

This amendment, therefore, mandates a “contrac-

tual” conception of the necessary cure amount,

which means that cure interest must be computed

at the contract rate. The New Investments majority

was of the opinion that § 1123(d) also necessarily

overrules Entz-White and requires cure interest to

be computed at the contractual default rate:

§ 1123(d) renders void Entz-White’s rule that a

debtor who proposes to cure a default may avoid a

higher, post-default interest rate in a loan

agreement. . . . The underlying agreement—here,

the promissory note—requires the payment of a

higher interest rate upon default. And “applicable

nonbankruptcy law”—here, Washington state law—

allows for a higher interest rate upon default when

provided for in the loan agreement. . . .

The plain language of § 1123(d) compels the hold-

ing that a debtor cannot nullify a preexisting obliga-

tion in a loan agreement to pay post-default interest

solely by proposing a cure. . . .

* * * *

. . . [T]he debtor must cure the default but may
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not “otherwise alter the legal, equitable, or contrac-

tual rights” of the creditor, 11 U.S.C. § 1124(2)(E).

Here, one of those rights is post-default interest, and

New Investments’s [sic] cure may not alter that right.

Consistent with § 1124(2), the debtor can return to

pre-default conditions, which can include a lower,

pre-default interest rate, only by fulfilling the obliga-

tions of the underlying loan agreement and ap-

plicable state law. 11 U.S.C. § 1123(d). By its terms,

§ 1123(d) requires that we look to the “underlying

agreement,” not only to the “pre-default interest pro-

visions” of the underlying agreement.38

§ 1123(d) Does Not Specify the Effects of Cure

The reasoning of the Eleventh Circuit panel in

Sagamore Partners was identical to that of the New

Investments majority, and the Sagamore Partners

panel even went so far as to state that § 1123(d)

“provide[s] the previously missing definition of

‘cure.’ ”39 That, however, attributes much more

content to § 1123(d) than its “plain language” can

carry.

At most, § 1123(d), by its terms, merely specifies

a general methodology for determining the

“amount” that must be paid to cure a payment de-

fault, and it mandates a “contractual” approach to

that payment-amount issue consistent with the

“contractual” conception of cure discussed above.

Equally (if not more) significant to a complete

understanding (i.e., definition) of cure, though, is

determining the effects of a cure, and § 1123(d), by

its terms, says absolutely nothing about the effects

of a cure. Indeed, the New Investments majority

acknowledged that “§ 1123(d) has not altered or at-

tempted to define” the “concept of cure generally” as

regards its effects of “put[ting] the debtor in the

same position as if the default had never occurred”

and “returning to pre-default conditions.”40

For example, one of the effects of cure, provided

for explicitly by § 1124(2)(B), is that cure of defaults

permits the plan, in true cram-down fashion (i.e.,

over the creditor’s objection via lack of “impair-

ment” of the creditor’s claim), to “reinstate[] the

maturity of such claim . . . as such maturity

existed before such [cured] default[s].” Nowhere,

however, does the Code expressly state that cure of

defaults permits the plan (without “impairment” of

the creditor’s claim) to “provide[] for future [post-

cure] interest payments at the pre-default [inter-

est] rate, rather than the post-default [interest]

rate.”41 Nonetheless, courts (including the New In-

vestments majority in the above-quoted passage)

generally assume that such is indeed an effect of

“cure” that will not “impair” the creditor’s claim, by

leaning upon the entirely non-statutory “definition”

of “cure” set forth in Entz-White and that the draft-

ers of the 1994 amendments also endorsed in the

House Report explaining § 1123(d): “It is the Com-

mittee’s intention that a cure pursuant to a plan

should operate to put the debtor in the same posi-

tion as if the default had never occurred.”42

The Parties’ Contract and Applicable

Nonbankruptcy Law Cannot Specify the Effects of

a Bankruptcy Cure

Code § 1123(d), then, does not speak to the ef-

fects of cure. Indeed, because § 1123(d) adopts a

“contractual” theory of cure, § 1123(d) cannot speak

to the effects of cure, which are purely federal bank-

ruptcy law effects that contravene “the underlying

agreement” of the parties “and applicable nonbank-

ruptcy law” referenced in § 1123(d).

For example, the § 1124(2)(B) “de-acceleration”

of a defaulted note after a § 1124(2)(A) cure of

defaults is manifestly in contravention of any pre-

bankruptcy acceleration of the indebtedness pro-

vided for “in accordance with the underlying agree-

ment,” which acceleration is fully enforceable under

“applicable nonbankruptcy law.”43 Moreover, the

same is true of all other effects of a bankruptcy

“cure” of defaults, such as reinstating the nonde-

fault rate of interest for all future, post-cure debt

payments: all such effects of a bankruptcy cure are

necessarily a matter of federal bankruptcy law that

simply cannot be determined by looking to “the

underlying agreement and applicable nonbank-

ruptcy law” referenced in § 1123(d). As the Tenth

Circuit stated in construing the contours of a bank-

ruptcy “cure” and the rights afforded thereby, “this

issue is as much one of federal law . . . as is the

determination that [a bankruptcy “cure”] gives the

debtor the right to reverse contractual acceleration

of a mortgage in default.”44

Because the effects of a “cure,” de-acceleration,

and reinstatement in bankruptcy necessarily con-
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travene the terms of the parties’ agreement and

otherwise applicable state law, we simply cannot

(and thus should not even try to) derive those ef-

fects by looking to the parties’ agreement and ap-

plicable state law.

The Entz-White Decision Was a Holding Regarding

the Retroactive Effect of a Bankruptcy Cure

As discussed above, in mandating a contractual

conception of required cure amounts, Code § 1123(d)

overturned the Rake v. Wade non-contractual

(§ 506(b)) theory of cure interest. Entz-White,

though, is not inconsistent with a contractual

conception of required cure amounts. Indeed, as

discussed above, both Entz-White and cases reject-

ing Entz-White reason from a contractual theory of

cure.

The issue to which Entz-White was directed was

solely one of the effects of a bankruptcy cure in nul-

lifying a particular consequence of default (the

default rate of interest): is the nullification of the

default rate of interest prospective only or retroac-

tive (such that cure interest is also paid at the

nondefault rate of interest specified in the parties’

contract)? As with all other questions regarding the

effects of a bankruptcy cure, necessarily that is

purely a question of federal bankruptcy law that

cannot be determined “in accordance with the

underlying agreement and applicable nonbank-

ruptcy law” referenced in § 1123(d).

This is what Judge Berzon was getting at in her

dissent in New Investments. Code § 1123(d) tells us

that cure interest must be computed at a contract

rate of interest “in accordance with the underlying

agreement” (as long as that interest rate is enforce-

able under “applicable nonbankruptcy law”), but it

tells us nothing about whether the nondefault or

default rate of interest is the appropriate contract

rate45 because § 1123(d) does not tell us whether

cure is prospective or retroactive in nullifying the

default rate of interest. Merely adopting a contrac-

tual theory of the required “cure” amount (as

mandated in § 1123(d)), in and of itself, cannot and

does not resolve the question of whether that cure

is prospective or retroactive.

Indeed, there is nothing in the terms of the Code

itself and (as discussed above) nothing in the gen-

eral (non-statututory) concept of “cure” as nullify-

ing the consequences of default that resolves the

question of whether that nullifying of consequences

is prospective or retroactive.46 The New Investments

majority simply assumed that a bankruptcy “cure”

must operate purely prospectively. That is certainly

a plausible construction and application of the

concept of “cure” as nullifying the consequences of

default, if the New Investments court were consider-

ing the matter as one of first impression, writing

on a clean slate. The New Investments court,

however, was not writing on a clean slate; Entz-

White clearly held that a bankruptcy “cure” is ret-

roactive as concerns the applicable contractual rate

of interest.47

Judge Berzon, in dissent, thus was absolutely

correct that the New Investments panel was bound

by the existing Ninth Circuit precedent of Entz-

White as regards the retroactive effect of “cure” in

nullifying default rates of interest. “The majority’s

conclusion that § 1123(d) overruled Entz-White has

no basis in the text of the statute,”48 particularly

given the majority’s admission that “§ 1123(d) has

not altered or attempted to define” the “concept of

cure generally” in “returning [a loan] to pre-default

conditions.”49

The Washington Deed of Trust Statute Cannot

Determine the Effects of a Bankruptcy Cure

Understanding that the effects of a bankruptcy

“cure” of defaults can only be determined by federal

bankruptcy law also helps us see why the New In-

vestments majority’s reliance on the Washington

deed of trust statute was badly misguided. That

state statue permits a debtor to halt a nonjudicial

foreclosure sale by making a statutorily specified

cure of payment defaults, and that statue seems to

require that the interest component of the cure pay-

ment required to halt the foreclosure be computed

using any contractual default rate of interest.50 The

effect of that state statute, however, is to halt a

foreclosure sale (which is utterly immaterial for

purposes of a bankruptcy “cure”), and that state

statute obviously cannot determine the effects of a

bankruptcy “cure” of defaults as retroactive or

prospective.

For example, nothing in that Washington statute
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purports to nullify default rates of interest at all,

either retroactively or prospectively.51 Yet, the

Ninth Circuit has squarely held52 and the New In-

vestments majority reaffirmed that a bankruptcy

“cure” of defaults does prospectively “return[ a loan]

to pre-default conditions, which can include return-

ing to a lower, pre-default interest rate.”53 That is

because the prospective nullification of a default

interest rate through a bankruptcy “cure” of

defaults necessarily is a question of federal bank-

ruptcy law that cannot be determined by the

Washington deed of trust statute. Likewise,

whether the nullification of default interest through

a bankruptcy “cure” is retroactive is also exclusively

a question of federal bankruptcy law that cannot

be determined by the Washington deed of trust

statute.

Entz-White, as a matter of the federal bankruptcy

law effects of a § 1124(2)(A) “cure” of defaults,

clearly held that such a cure is retroactive in nul-

lifying a default rate of interest, and Washington

state law cannot somehow “preempt” that decision.

The New Investments majority’s conclusion to the

contrary turns the Supremacy Clause on its head.

Not only did the New Investments majority err in

concluding that Code § 1123(d) legislatively over-

ruled Entz-White, the majority opinion also wholly

failed to address another provision in the 1994

amendments, enacted concurrently with § 1123(d),

that may well have codified Entz-White. Part II of

this article, in next month’s Bankruptcy Law Letter

will address the implications of Code § 365(b)(2)(D),

which are incorporated by explicit statutory refer-

ence into (and thus govern the cure required by)

§ 1124(2)(A).
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